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Conflicts – What is it good for?

Substantive basis for the financial disclosure 
program
Advice to personnel seeking to avoid or deal 
with conflicts

Criminal dimension
Pocketbook dimension

Advice to criminal investigator and to discipline 
authorities
Basic principle underlie other areas of the Ethics 
practice



Who’s Paying 
Attention?



The Ethics Reference Universe
for DoD

Statutes
OGE Regulations
5 CFR 2600-2641

DoD Regulations
Joint Ethics Regs DoD Guidance

OGE Guidance



Criminal conflict of interest 
statutes of general applicability

18 U.S.C. 201—Bribery & illegal gratuities
18 U.S.C. 203—Representational services
18 U.S.C. 205—Claims and other matters 
affecting the Government
18 U.S.C. 208—Acts affecting a personal 
financial interest
18 U.S.C. 209—Salary of Government officials



Other statutes to keep in mind

5 U.S.C. 3110—Nepotism
26 U.S.C. 1043—Tax Break For 
Qualifying Divestitures
5 U.S.C. 101 to 111—Public Financial 
Disclosure Requirements
18 U.S.C. 1001 & 1018—False 
statements and documents





Practice note—What also appears 
on indictments

18 U.S.C. 371—Conspiracy
18 U.S.C. 1343—Fraud by wire, radio, 
television
18 U.S.C. 1346—Honest services fraud
18 U.S.C. 1957—Money laundering
26 U.S.C. 7201—Tax evasion



Code of Federal Regulations—
Conflict Provisions

5 CFR 2634—Financial Disclosure, Qualified 
Trusts, & Certificates of Divestiture
5 CFR 2635—Standards of Ethical 
Conduct for Employees of the Executive 
Branch
5 CFR 2640—Interpretation, Exemptions and 
Waiver Guidance Concerning 18 U.S.C. 208 



Standards of Ethical Conduct
5 C.F.R. 2635

A. General Provisions
B. Gifts from Outside 

Sources
C. Gifts Between 

Employees
D. Conflicting 

Financial Interest

E. Impartiality in 
Performing Duties

F. Seeking Other 
Employment

G. Misuse of Position
H. Outside Activities
I. Related Statutory 

Authorities
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DoD Joint Ethics Regulations

1. General 
Information

2. Standards of 
Ethical Conduct

3. Activities with Non-
Federal Entities

4. Travel Benefits
5. Conflicts of Interest
6. Political Activities

7. Financial and 
Employment 
Disclosure

8. Seeking Other 
Employment

9. Post-Government 
Service Employment

10.Enforcement
11.Training
12.Ethical Conduct
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Other references & resources

OGE opinions and DAEO-Grams
www.usoge.gov/home.html

SOCO Guidance and Advisories
www.dod.mil/dodgc/defense_ethics//

Interagency Ethics Council
www.iecjournal.org/iec/

Air Force Materiel Command
afmcethics.wpafb.af.mil/

http://www.dod.mil/dodgc/defense_ethics//
http://www.iecjournal.org/iec/


Acts affecting a personal 
financial interest

18 USC 208
5 CFR 2635
Subpart D



An officer or employee is prohibited 
from participating personally and 
substantially in an official capacity in 
any particular matter in which, to his 
knowledge, he or any person whose 
interests are imputed to him under the 
statute has a financial interest, if the 
particular matter will have a direct and 
predictable effect on that interest.

18 USC 208

5 CFR 2635
.402



Officer or Employee

OGE regulation excludes enlisted personnel
But JER 1-300b(1)(a) & JER 5-301 imposes 18 
U.S.C. 208 and 209 restrictions on enlisted (and 
Title 32 National Guard Members)

Special Government Employees (SGEs) are 
Officers or Employees

130 day limit per 365 day period
Reserve officers if serves less than 130 days or 
involuntary recalls
Impact on 18 U.S.C. 203, 205, 208, & 209

18 USC 208

5 CFR 2635
.102

JER
1-300
5-301



Personal and Substantial 
Participation

Participation
decision, approval, disapproval, recommendation, 
advice, investigation, or otherwise (18 USC §208(a))

Personally
direct or active supervision of the participation of a 
subordinate in the matter (5 CFR §2635.402(b)(4))

Substantial
More than official responsibility, knowledge, 
perfunctory or administrative involvement or 
involvement on a peripheral issue. (5 CFR 
§2635.402(b)(4))

18 USC 208

5 CFR 2635
.402 

5 CFR 2640
.103



Particular Matter

The term particular matter 
encompasses only matters that involve 
deliberation, decision, or action that is 
focused upon the interests of specific 
persons, or a discrete and identifiable 
class of persons. (5 CFR §2635.402(b)(3) & 
2640.103)

OGE treatise on “Matters” can be found in
DAEO-Gram DO-06-029 (4 Oct 2006)

18 USC 208

5 CFR 2635
.402 

5 CFR 2640
.103



Imputed Interest

Spouse
Minor Child
General Partner
Organization of entity which the employee 
serves as an officer, director, trustee, general 
partner or employee
Entity with who employee is negotiating 
employment or has an arrangement 
concerning prospective employment

18 USC 208

5 CFR 2635
.402 

5 CFR 2640
.103



Financial Interest

Potential for financial loss or gain as a 
result of the Government action
For example

Ownership of stock
Salary
Employment

18 USC 208

5 CFR 2635
.402 

5 CFR 2640
.103



Direct and Predictable Effect

Direct: a close causal link between any 
decision or action in the matter and any 
expected effect of the matter on the 
financial interest
Predictable:  a real, as opposed to 
speculative possibility that the matter 
will affect the financial interest 
(magnitude of gain is immaterial)

18 USC 208

5 CFR 2635
.402 

5 CFR 2640
.103



Regulatory Exemptions
5 C.F.R. 2640.201

Diversified Mutual Funds
Sector Funds

if not invested in sector
if invested in sector but hold < $50K

Certain Employee Benefit Plans

18 USC 208

5 CFR 2640
.201



Regulatory Exemptions
5 C.F.R. 2640.202

De Minimis (securities)
publicly traded
aggregate value <$15K (affecting parties)
aggregate value <$25K (affecting nonparties)
$25K/$50K: matters of general applicability

Short term Federal securities
Securities owned by Tax Exempt 
Organization or General Partner

18 USC 208

5 CFR 2640
.202



Regulatory Exemptions
5 C.F.R. 2640.203

“Exemption for financial interests 
arising from Federal Government 
employment”

cannot make a determination that individually or 
specifically affects his own salary or benefits
cannot make a determination, request, or 
recommendation that individually relates to or 
affects the salary or benefits of an individual 
whose interest are imputed to the employee

18 USC 208

5 CFR 2640
.203



Regulatory Exemptions
5 C.F.R. 2640.203
An employee of the Federal Supply Service Division 
of GSA may participate in GSA's evaluation of the 
feasibility of privatizing the entire Federal Supply 
Service, even though the employee's own position 
would be eliminated if the Service were privatized.
The employee could not participate in the 
implementation of a GSA plan to create an employee-
owned private corp. which would carry out FSS 
functions under contract with GSA, because 
implementing the plan would result not only in the 
elimination of the employee's Federal position, but 
also in the creation of a new position in the new 
corporation to which the employee would be 
transferred, the employee would have a disqualifying 
financial interest in the matter arising from other 
than Federal salary and benefits.

18 USC 208

5 CFR 2640
.203



Practice note: GAO may have 
their own idea of a conflict
Two firms protested the Air Force's cancellation of 

solicitation for maintenance services, contending that 
the Air Force: (1) improperly conducted the 
competition; and (2) misevaluated their proposals. 
GAO held that the Air Force improperly cancelled the 
solicitation, since 14 of the agency evaluators held 
positions under the A-76 study and thus were subject 
to being contracted out, creating a conflict of interest 
that could not be mitigated. Accordingly, the protest 
was sustained, and GAO recommended that the Air 
Force: (1) rescind the cancellation of the solicitation, 
constitute a new technical evaluation team, the 
composition of which is consistent with this decision, 
and reevaluate ... B-281224 January 12, 1999

18 USC 208



Individual Waivers
18 U.S.C. 208(b)(1) & 5 C.F.R. 2640.301

Advises “the Government official responsible 
for appointment to his or her position”
Makes “full disclosure of the financial 
interest”
“Receives in advance a written determination 
made by such official”
That “the interest is not so substantial as to 
be deemed likely to affect the integrity of the 
services which the Government may expect 
from such officer or employee”

18 USC 208

5 CFR 2640
.301



Individual Waivers—Factors
18 U.S.C. 208(b)(1) & 5 C.F.R. 2640.301

Type of financial interest
Person’s whose financial interest is involved
Dollar value of the interest
Nature and importance of employee’s role in 
the matter
Sensitivity of the matter
Need of the employee’s services in the 
matter

18 USC 208

5 CFR 2640
.301

JER
5-302



Individual Waivers
—5 C.F.R. 2640.303Obligation to Consult

When practicable, an official is required 
to consult formally or informally with 
OGC prior to granting a waiver
A copy of each such waiver is to be 
forwarded to the Director of the Office 
of Government Ethics
Generally, the waiver document is 
available to the public

18 USC 208

5 CFR 2640
.303-.304



If all else fails

Divestiture 
Certificates of Divestiture 5 C.F.R. 2634.1001-1008

Qualified Trust 5 CFR 2634.401-.409

Disqualification
Must provide written notice of disqualification to 
supervisor upon determination that he will not 
participate in the matter JER 2-204

Reassignment/Change of duties
Termination

5 CFR 2635
5 CFR 2634

JER
2-204
7-306









http://www.ed.gov/news/staff/bios/andell-options.html


Standards of Ethical Conduct
5 C.F.R. 2635

A. General Provisions
B. Gifts from Outside 
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Impartiality in Performance of Official 
Duties—5 CFR 2635.502

In effect this is a regulatory expansion 
of imputed interests based on 

personal or business relationships; or 
receipt of an extraordinary payment

5 CFR 2635
.502



Covered Relationships
A person with whom the employee has or seeks a 
business, contractual, or other financial relationship
A person who is a member of the employee’s 
household or who is a relative with whom the 
employee has a close personal relationship
A person for whom the employee’s spouse, parent, 
or dependent child is serving or seeking to serve as 
officer, director, trustee, general partner, agent, 
attorney, consultant, contractor or employee
Any person for whom the employee has, within the 
last year, served as officer, etc.
An organization in which the employee is an active 
participant 5 CFR 2635

.502(b)



Covered Relationship

A friend, relative, or person with whom 
he is affiliated in a nongovernmental 
capacity—5 CFR 2635.702(d)

5 CFR 2635
.702(d)



Covered Relationship—Catch All

An employee who is concerned that 
circumstances other than those 
specifically described in this section 
would raise a question regarding his 
impartiality should use the process 
described in this section to determine 
whether he should or should not 
participate in a particular matter. 

5 CFR 2635
.502(a)(2)



So you’ve got a ‘covered 
relationship’—what about it?

Is there a particular matter involving specific 
parties that is likely to have a direct and 
predictable effect on a financial interest of the 
entity or person you have the covered 
relationship with?
Would the circumstances cause a reasonable 
person with knowledge of the relevant facts 
to question your impartiality?
Then you cannot participate unless:

You inform the agency designee; and
Receive authorization from the agency 
designee

5 CFR 2635
.502(a)



Agency Designee 

Refers to any employee who, by agency 
regulation, instruction, or other 
issuance, has delegated authority to 
make any determination, give any 
approval, or take any other action 
required or permitted by this part with 
respect to another employee – 5 CFR 
2635.102

5 CFR 2635
.102



Agency Designee

The first supervisor who is a commissioned 
military officer or civilian above GS/GM-11 in 
the chain of command or supervision of the 
DoD employee concerned.  Except in remote 
locations, the Agency Designee may act only 
after consultation with his local Ethics 
Counselor.  For any military officer in grade 
O-7 or above who is in command and any 
civilian PAS official, the Agency Designee is 
his Ethics Counselor.

JER
1-202



Agency Designee Determination—
The Standard

Authorization permissible if the interest 
of the Government in the employee’s 
participation outweighs the concern 
that a reasonable person may question 
the integrity of the agency’s programs 
and operations

5 CFR 2635
.502



Agency Designee Determination—
The Factors

The nature of the relationship involved
The effect that resolution of the matter would have 
upon the financial interests of the persons involved in 
the relationship
The nature and importance of the employee’s role in 
the matter
The sensitivity of the matter
The difficulty of reassigning the matter
Adjustments that may be made in the employee’s 
duties that would reduce or eliminate questions       
of impartiality 5 CFR 2635

.502



Notification & Documentation

Written documentation of authorization 
at discretion of Agency Designee or at 
the request of the employee
Written notice of disqualification from 
employee to supervisor required upon 
determination employee will not 
participate in the matter  JER 2-204.b

5 CFR 2635
.502

JER
2-204
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GSA Chief Scrutinized For Deal With Friend
No-Bid Contract A Mistake, She Says

By Scott Higham and Robert O'Harrow Jr.
Washington Post Staff Writers
Friday, January 19, 2007; A01

The chief of the U.S. General Services Administration attempted to give a no-bid contract to a company founded 
and operated by a longtime friend, sidestepping federal laws and regulations, according to interviews and 
documents obtained by The Washington Post.  Administrator Lurita Alexis Doan, a former government contractor 
appointed by President Bush, personally signed the deal to pay a division of her friend's public relations firm 
$20,000 for a 24-page report promoting the GSA's use of minority- and woman-owned businesses, the documents 
show.  The contract was terminated last summer after GSA lawyers and other agency officials pointed out 
possible procurement violations, including the failure to adequately justify the no-bid deal or have it reviewed in 
advance by trained procurement officers, officials said.  The GSA's Office of Inspector General has launched 
an investigation into the episode and briefed Justice Department lawyers, according to sources who said they 
were not authorized to speak publicly about the ongoing investigation. Officials at the inspector general's office 
and the Justice Department declined to comment.  In an interview Wednesday, Doan said she believed she was 
following proper procedures to hire the best firm available to quickly produce a report on diversity practices.  "I 
made a mistake," Doan said. "I thought I was moving this along. I was immediately informed that I wasn't 
necessarily moving it along in the way that was best for it. So at which point they canceled it, life went on, no 
money exchanged hands, no contract exchanged hands.  "I'm stunned, absolutely stunned by the amount of legs 
that this has taken, you know, how this has like kind of jumped up and run away with things."

http://www.washingtonpost.com/?nav=globaltop


By Daniel Pulliam
dpulliam@govexec.com
A private attorney working for the head of the General Services Administration has 
asked a presidential ethics committee to investigate the agency's inspector general 
office to see whether employees there leaked sensitive information. 
Michael Nardotti, a lawyer with the Washington law firm Patton Boggs who is 
representing GSA Administrator Lurita Doan, wrote in a Jan. 31 letter obtained by 
Government Executive that "confidential and protected GSA IG investigative information 
and documents were leaked to outside sources," compromising the IG investigative 
process and "extraordinarily" harming Doan. 

February 26, 2007

GSA chief seeks probe of inspector 
general's office

mailto:dpulliam@govexec.com
http://www.govexec.com/pdfs/nardotti.pdf
http://www.govexec.com/


Extraordinary Payments from 
former employers— 5 CFR 2635.503

Already have “Covered Relationship”
with former employer
If you receive an extraordinary payment 
from that employer you have a two 
year disqualification from participating 
in any particular matter in which the 
former employer is a party

5 CFR 2635
.503



Extraordinary Payments from 
former employers— 5 CFR 2635.503

What is an extraordinary payment?
Must be greater than $10,000
Made after it became known individual was 
being considered for the Government 
position
Outside former employer’s established 
compensations or benefits program

Waivers possible
From a 18 USC 208 waiver authority 5 CFR 2635

.503



Getting to Yes!



Bribery of public officials and 
witnesses

Coverage:
Applies to public officials and those 
selected to be public officials
Anyone acting on behalf of Government 
(e.g. some contractors)
Enlisted (not limited to officer or employee)
No special treatment for SGEs
Giver/Promisor also liable

18 USC 201



Bribery of public officials and 
witnesses

Prohibition #1:
“corruptly demands, seeks, receives. 
accepts, or agrees to receive anything of 
value personally or for any other person or 
entity, in return for: (A) being influenced in 
performance of any official act . . ..”

18 USC 201



Bribery of public officials and 
witnesses

Prohibition #2: (unlawful gratuity)
“otherwise than as provided by law... 
demands, seeks, receives, accepts, or 
agrees to receive or accept anything of 
value personally for or because of any 
official act performed or to be performed 
by such official or person”

18 USC 201



Bribery of public officials and 
witnesses

Exemption/Exceptions/Waivers: 
“[O]therwise than as provided by law for 
the proper discharge of official duties”
5 CFR 2635 and JER provide for legal    
gratuities
No provision for waivers

18 USC 201

5 CFR 2635
.202(c)

JER
3-406



http://en.wikipedia.org/wiki/Image:Randy_Duke_Cunningham_Jan_2005.jpg




Quiz



Compensation...in matters affecting 
the Government 

Coverage:
Member of Congress
“Officer or employee or Federal judge of the 
United States in the executive, legislative, or 
judicial branch of the Government, or in any 
agency of the United States”

Enlisted not included

Special treatment for SGEs
Giver/Promisor also liable

18 USC 203



Compensation...in matters affecting 
the Government

Prohibition:
“demands, seeks, receives, accepts, or agrees to 
receive or accept any compensation for any 
representational services as agent or attorney or 
otherwise, rendered or to be rendered either 
personally or by another ... in relation to any 
proceeding, application, ... or other particular 
matter in which the United States is a party or has 
a direct and substantial interest, before any 
department, agency, court, court-martial ....”

18 USC 203



Compensation...in matters affecting 
the Government

Exemption/Exceptions/Waivers:
May act with or without compensation as agent or 
attorney for parents, spouse, child, ...

Except in matters which he has participated personally and 
substantially as a Government employee 
Except in matters subject of his official duties

waiver possible

May give testimony under oath or make statement 
required to be made under penalty of perjury
Otherwise than as provided by law for the proper 
discharge of official duties 
Note: does not apply to representations to Congress

18 USC 203



Activities of officers and employees in 
... matters affecting the Government

Coverage:
“Officer or employee of the United States 
in the executive, legislative, or judicial 
branch of the Government or in any 
agency of the United States”

Enlisted not included

Special treatment for SGEs

18 USC 205



Activities of officers and employees in 
... matters affecting the Government

Prohibition #1: (Claim against US)
Act as agent or attorney for prosecuting 
any claim against the United States, or 
receives any gratuity, or any share of or 
interest in any such claim, in consideration 
of assistance in the prosecution of such 
claim
Note: Compensation not an element

18 USC 205
(a)(1)



Activities of officers and employees in 
... matters affecting the Government

Prohibition #2: (Covered Matter)
Act as agent or attorney for anyone before 
any department, agency, court, court-
martial, officer, or civil, military, or naval 
commission in connection with any covered 
matter in which the United States is a party 
or has a direct and substantial interest 
Note: Compensation not an element

18 USC 205
(a)(2)



Activities of officers and employees in 
... matters affecting the Government

Exemption/Exceptions/Waivers:
“other than in the proper discharge of his 
official duties”
Same as for 18 USC 203 plus:

Representing federal employees in 
administrative proceedings 
Representing certain non-profit organizations

Note: does not apply to representations to 
Congress

18 USC 205



Salary of Government Officials and employees 
payable only by the United States

Prohibition:
Whoever receives any salary, or any 

contribution to or supplementation of salary, 
as compensation for his services as an officer 
or employee … from any source other than 
the Government of the United States …Shall 
be subject to the penalties set forth in section 
216 of this title. 

18 USC 209





Miscellaneous Provisions

Nepotism 5 USC 3110
Assignment of Reserves JER 5-408
Commercial Dealings JER 5-409
Civil Office Prohibition JER 5-407
Multiple Positions JER 5-405
Contracts with DoD Employees JER 5-
402





Nepotism

A public official may not appoint, employ, 
promote, advance, or advocate for 
appointment, employment, promotion, 
or advancement, in or to a civilian 
position in the agency in which he is 
serving or over which he exercises 
jurisdiction or control any individual 
who is a relative of the public official.

5 USC 3110



Assignment of Reservist—JER 5-408
Don’t assign to duties where they will 
have access to information that could 
give unfair advantage to private 
employer
Screen Reservists to ensure no actual or 
apparent conflict exists
Reservist has an affirmative duty to 
discloses and likely conflict 



Commercial Dealings—JER 5-409

A DoD employee shall not knowingly 
solicit or make solicited sales to DoD 
personnel who are junior in rank, grade 
or position, or to the family members of 
such personnel, on or off duty.  



Civil Office Prohibition JER 5-407

Regular military officers on the active 
duty list and retired Regular military 
officers [and Reserve officers] on active 
duty for more than [270] days may not 
hold civil office, unless expressly 
authorized by law   10 U.S.C. 973(b)



Multiple Positions JER 5-405
Subject to certain limitations, civilian DoD 
employees may hold two distinctly different 
Federal Government positions and receive the 
salaries of both if the duties of each are 
performed. 
Absent specific authority, however, military 
members may not do so because any 
arrangement by a military member for rendering 
services to the Federal Government in another 
position is incompatible with the military 
member's actual or potential military duties.  That 
a military member may have leisure hours during 
which no official duty is performed does not alter 
the result.  



Contracts with DoD Employees 
JER 5-402

“[A] contracting officer shall not 
knowingly award a contract to a 
Government employee or a business 
concern or other organization owned or 
substantially owned by one or more 
Government employee.”

Federal Acquisition Regulations 3.601

18 USC 203, 205 and 208 may also apply



Special Government Employee 
(SGE)

Given their limited employment they are 
treated differently for 18 USC 203, 205, 
207, 208, and 209.
Serve less than 130 days within 365 day 
period.
Two special subcategories: 1) serve less 
than 60 days; 2) serve on an advisory 
committee.
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